as developed  by the  Commission in Pasula/Robinette I conclude the Secretary
failed to prove  by a   preponderance of all the evidence that  Bryant  was at
any time engaged  in  a  protected  activity.     This eliminates,   therefore,   the
necessity of making any extended   "pretextual" or "but   for"  analysis.   68/
Compare,  NLRB v.   Chas.  H.   Batchelder Co., 646 F.2d 33,   42-44   (2d.   Cir.  1981).
I realize that  because of  Congressional concern over  protecting the unhibited
exercise of the right   to  refuse  to work all the Act requires is  proof that
the miner honestly and  reasonably believed that he confronted a threat to
his safety or health.   Consolidation Coal Co. v.  Marshall,  663 F.2d 1211,
1219  (3d Cir.  1981).     I also understand  that such a refusal  is protected
from retaliation by the operator  even if the  evidence  ultimately shows that

68/    The Secretary argues  that  Bryant  was fired  for engaging in  two instances
of protected activity;   (1)  the Julie car incident,  and   (2) the refusal  to  set
jacks.     The Secretary says both incidents stemmed from a management animus
against safety activists and were inspired by a single discriminatory motive.
My evaluation of the  evidence  shows:   (1)  the Julie  car incident did  not
involve any protected activity because the absence of a fire extinguisher
presented no  immediate or recognizable hazard that  justified  a work stoppage
and,  even if it  did,   it  was  under the circumstances so clouded  by pretextual
reasons for harrassing  the  section  foreman that it lost  all  independent
significance as a cause  of management's displeasure  with  Bryant's conduct;
(2)  the refusal to  set  jacks  was unprotected because  there was no  immediate
or long-term health or safety hazard  that  justified Bryant's claimed right
to be selective in his work, assignments.     Since both activities relied upon
were unprotected,   a  presumption of discriminatory motive  was never estab-
lished.     Both the  prima  facie  and rebuttal cases  show the  sole reason for
Bryant's suspension was  his   refusal   to work at  setting jacks.     This  was  a
serious breach of his employment  obligation that justified disciplinary
action.    Whether it  was of a magnitude sufficient  to justify discharge,   I
need not,  and probably should  not,1 be concerned.     See,   Chacon v.   Phelps
Dodge Corporation,   3 FMSHRC 2508,  2516,  2  BNA MSHC 1505   (1981);   Bradley

v.  Belva Coal Co., _______ FMSHRC ______, Dkt. WEVA 80-708-D',   decided

June 4,  1982.    In any event,  the undisputed evidence shows Bryant was
actually fired because he instigated  a wildcat  strike,  a breach of his
employment obligation that undoubtedly justified his  discharge.     The  fact
that few, if any,  tears were  shed  over his departure may be regrettable
but it was not unlawful.

1444e "lost demeanor"  evidence that was available only to the trial  judge.
